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MATTER OF: cyncept Marchandisiog, Inc., at al.

DIGEST:

IFB to provide carpeting required eut - .sfioa

of cvlor list with bid to determine compliance

with IFB as to number of colors required. Since
bidder is obligated by signing bid tc furnish
minimum number of colors required, requirement may be
considered one concerning responsibility, ard

color list may De aubnitted after bid

opening.
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Invitation for bids (IFB) No. FEHP-C-25251-A-7-12-76 was issued

on June 9, 1976, by the Federal Supply Service, General Services

Admintstration (GSA), to pirovide a number of types of special purpoce

carpet by means of a r|quirenen:n contract. Clauss 276 oi the IFB
required f3:h bidder to furnish, prior to bid opening, lists of
colors for the jtems covered b7 its bid., Specificaily, the clatie
provided in pertineant part:

"LIST OF COLORS OFVERED

"Offerors are reduired to attach to their
offer a liat of all colors being offered for
each item, showing tanufacturer's name, and
color name, and color number. * % * The
liat of colors shall. be used to determine
compliance with the solicitation as to the
number of color[s] required. Failure to
submit a iist with at least the minimum
number of colors required, prior to bid
cpening, will unecessitate rejaction of tha
bid."

In addition, bidders were advised in clause FE-17:
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"(e) guired Colors: A list of the roquired
minimus nuruer of patterns cr multi-
culors ani plain colors s listed else-
vhére in *his solicitation. These
ninimums must he continuously
available throughout the contract
period. ® w * Failure to offer the
required number of colors will
necessitate rejection of the offer."

Nineteen bids were received. Color 1ists were not submitted by
four of Lhe bidders: Commercial Carpet Corporation, Wellco Carpet
Corporation, Conce-t Mhrchnndiling, Inc., and Seamloc-~loma-Loom Carpet
Company. Their bida were rejected as nonresponsive by the con-
tracting officer. The four firms then prctested the contracting
officer's Jdcrermination to our Offica,

The proLEQters cite clauses 276 and 72-27 the bases fnr the
rejection of their bids, as providing that the reason for requiring
color lists was to determine whether bidders would ‘furnish the number
of colors required by the IFB for the items f{or witich bids were sub-
mitted, However, the protestrers state, motwi thstanding a bidder |
failure to provide a color list with its bid, the bidder * suld be
-obligated simply by signing its bid to furnish the minimunm number
of colors required. They contend that the omission would not, thare-
fore, affect an otherwise successful bidder's obligation to furnish
the item in the proper number of colora, but would go only to the
bidder's ability ro supply the reouisit: number, a matter of
- responsiblility, no: responsiveness, which can be mer after bids are
opened.

In contrast, other firms that submitted bids and color 1ists in
responee to the IFs state that both the requirement to submit the
lists with the bids, and the penalty for failure to do so, were
clearly state. in the IFB, and that the protestera' bids were, there-
fore, properly rejected as n~aresponsive.

In ite raport concerning the protest, GSA states that for
approximately 12 arnual periods it has utilized substantially the
same type of solicitation for the procurement of speclal purpose
carpeting. Submission of the color lisis required by those
solicitations was permittad after bids wera opened, and the lists
vere used in deteyining a “iddsr's resporsibility and for
administrarive purposes, not in evcluating the bidder's
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reeponiivenell. Accordingly, in response to this protest, GSA
propi-es to follow a :iiwilaz procedure and to consider the color
li{sts required by the present IFB only in connection with the
responsibility of the low responsive bidders, in which case the
lists may be submitted at any time prior to award, ar suggested by
the protesters.

While atatements in solicitations warning bidders thatr failure to
t:omply with a particular’' requirement will result in rejection of the
bid as nonresponsive often establish the materxiality of the require-
pont, it {s not necessarily material . ~nlely because it is accompanied
by that warning. Bartley, Inc., 53 Coup. Gen. 451 (1974), 74~1 CPD 1,
When "[1]t im clear that the clause is merely for informational p itposes
and does not™ "urﬁort to bind the hidder to any course of action or
other obligetion upon acceptance of the bid," the clause goee to the
mettet cﬁ bidder responsibility rather than responeivenesa and thao
information required by “the clause can te furnished after bid opening.

“A_lie-Chnlmers‘Cognoration. 53 Comp. Cen. 487, 489 (1974), 74-2 CI¥D
1Y;: Royal  industries, B-185571, March 1, 1976, 76-1 C¥D 139. Nee also
53 Cemp. Gen, 431 (1973); 0. C. Holmes Corpora:ion, 55 Comp. Gen. 262
$1975), 75-2 CPD 17.

.We agree ‘that the listing of colors iu this case involves only
the ability of tha bidder to supply.the number oif colurs it 1ie
obligated'to have aveilelle inder the contract. Thus, we have no
objection to the procedure GSA intends to follow in this cuse.
Accordingly, the protests ave sustained.

In addition. GSA raqueetl our advice concerning thu cubnission
of color 1ists’ in future similar solicitations. GSA ‘etates that prior
to the issuance of the next nolieitation, it will dttermine whether
to continue the requirement for color lists as a matiar of
responsibility. 1If 1t so determines, GSA will consider- setting
forth the requirement as a defiﬁitive oLjective element in the award
process in accordance with’ our Off 'ce's guidelines concerning the
inclusion of specifiu renponsib‘lic, criteria within the terms of
an IFB, and will appzise bidders of the requirement in an intro-
ductery notice to the solicftaticv. In generzl, we have no objection
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to such proposal, and agree that it should appropriately resolve

. for fitury solicitatione the iseves raised in connection with the

vresent IFB,
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For The Comptroller General
of the United States






